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Ernest Conant             15 May 2022 

Regional Director        Via Email 

Mid-Pacific Region 

U.S. Bureau of Reclamation 

2800 Cottage Way 

Sacramento, CA 95825 

Email: econant@usbr.gov  

 

Scott Rumsey, Ph.D. 

Acting Regional Administrator 

NOAA Fisheries 

West Coast Region 

Email: scott.rumsey@noaa.gov 

 

 

RE:  Sixty-Day Notice of Intent to Sue for Violations of the Endangered Species Act  

Regarding the Operation of the Trinity River Division of the Central Valley Project 

on Threatened Species 

 

Dear Director Conant and Regional Administrator Rumsey: 

 

This letter serves as the formal 60-day Notice of Intent to Sue the U.S. Bureau of 

Reclamation (“BOR”) from the Pacific Coast Federation of Fishermen’s Associations (PCFFA) 

and its sister organization, Institute for Fisheries Resources (IFR), for violations of Section 7 and 

9 of the Endangered Species Act (“ESA”) as set forth below.  This letter also constitutes formal 

60-day notice of our intent to initiate litigation under the citizen suit provision of the ESA. 

 

These violations arise from BOR’s continuing failure to comply with the ESA’s 

prohibition against “take” of ESA-listed species that applies to them, and its failure to reinitiate 
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ESA consultation in accordance with requirements imposed by the October 12, 2000, “Biological 

Opinion for the Trinity River Mainstem Fishery Restoration EIS and Its Effects on Southern 

Oregon/Northern California Coast Coho Salmon, Sacramento River Winter-run Chinook 

Salmon, Central Valley Spring-run Chinook Salmon and Central Valley Steelhead.”  

 

Additionally, the BOR’s Final “Sacramento River Temperature Management Plan for 

Water Year 2022” dated May 2, 2022, if implemented as presented, will devastate the fishery 

resources of the Trinity River, negating years of restoration efforts and ignoring legal 

commitments of Public Law 84-386 and Water Right Order 90-5.1  

 

We are writing to request that immediate action be taken to reinitiate consultation with 

NMFS as required by the Endangered Species Act, specifically for the Trinity River Division of 

the Central Valley Project. We are also requesting that proper temperature management plans be 

developed and implemented specifically for the Trinity River Basin for the protection of 

threatened and endangered fish species abiding there.  

 

I.  BACKGROUND 

 

The construction and operation of the Trinity River Division (“TRD”) of the Central 

Valley Project (“CVP”) was authorized on August 12, 1955 (P.L. 84-386). Section two of P.L. 

84-386 directed the Secretary of the Interior to “adopt appropriate measures to insure the 

preservation and propagation of fish and wildlife.”2  Following the completion of the TRD, 

diversion of up to 90% of the flows to the Central Valley led to significant riverine habitat 

degradation and 80-90% declines in salmon and steelhead populations. Although significant 

restoration actions were later implemented, these actions were generally ineffective in restoring 

the salmon and steelhead populations to pre-dam levels as called for by Public Law 98-541. 

 

On December 19, 2000, the Secretary of the Interior signed a Record of Decision 

(“ROD”) that established the Trinity River Restoration Program to restore the fishery resources 

of the Trinity River.3 A key component of the restoration program is the management of flow 

from the TRD of the CVP, operated by the BOR. The quantity and quality of water releases from 

the TRD into the Trinity River greatly affect the fishery resources of the Trinity River and the 

lower Klamath River. The Biological Opinion (“BiOP”) issued by the National Marine Fisheries 

Service (“NMFS”) on October 12, 2000,4 providing ESA coverage for the implementation of the 

restoration program established under the ROD, including the operation of the TRD. Aside from 

Central Valley ESA listed aquatic species, only the Southern Oregon/Northern California Coast 

Coho Salmon were considered in this BiOP.  

 

 
1 For details, see Attachment 1, April 27, 2022, e-mail from Justin Ly, NOAA Fisheries North Coast Branch Chief 

to Eileen Sobeck, Executive Officer of the California State Water Resources Control Board. 
2 P.L. 84-386 § 2  
3 See U.S. Department of the Interior. “Record of Decision for the Trinity River Mainstem Fishery Restoration EIS,” 

(2000), accessed at www.trrp.net/library/document/?id=227  
4 National Marine Fisheries Service (NMFS). “Biological opinion for the Trinity River mainstem fishery restoration 

EIS and its effects on southern Oregon / northern California coast coho salmon, Sacramento River winter-run 

chinook salmon, central valley spring-run chinook salmon, and central valley steelhead. National Marine Fisheries 

Service, Southwest Region, Long Beach, California.” (2000) Accessed at www.trrp.net/library/document?id=1240. 

https://www.trrp.net/library/document/?id=227
https://www.trrp.net/library/document?id=1240
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     As stated in “Section IX. Reinitiation Notice” of the BiOP: 

 

As provided in 50 CFR §402.16, reinitiation of formal consultation is required where 

discretionary Federal agency involvement or control over the actions has been retained 

(or is authorized by law) and if: (1) the amount or extent of incidental take is 

exceeded; (2) new information reveals effects of agency actions that may affect listed 

species or critical habitat in a manner or to an extent not considered in this opinion; 

or (4) a new species is listed or critical habitat designated that may be affected by the 

action. In instances where the amount or extent of incidental take is exceeded, any 

operations causing such take must cease pending reinitiation.5  

 

Water Right Order 90-5 contains a provision that is intended to protect from harm Trinity River 

fishery resources from operations of the TRD for temperature control on the Sacramento River.6 

These protections are stated as adult salmonid temperature requirements of 56° F at specific 

locations during the salmon spawning periods starting September 15.  

 

The Water Quality Control Plan for the North Coast Region (“North Coast Basin Plan”) 

also contains an additional temperature objective for the Trinity River to protect state threatened 

Spring Chinook that may be holding prior to spawning.7 See below: 

 

Table 1. Trinity River Water Temperature Objectives for Adult  

Salmonid Holding and Spawning 

Trinity River Water Temperature Objectives for Adult Salmonid 

Holding and Spawning1 

 

River Reach 

Daily Average 

Not To Exceed 

 

Period 

Lewiston to Douglas City 

Bridge 

60° F July 1-Sept 15 

Lewiston to Douglas City 

Bridge2 

56° F Sept 15 – Oct 1 

Lewiston to North Fork 

Confluence2 

56° F Oct 1- Dec 31 

1. North Coast Regional Water Quality Control Board (1991) and approved by the 

U.S. EPA in 1992 as Clean Water Act standards. 

2. Included in Water Right Order 90-5 as water permit condition for operations 

related to Sacramento River temperature control. 

 

 
5Id. (emphasis added). 
6 State Water Resources Control Board, “WR Order 90-5,” pages 61, 62, accessed at: 

www.waterboards.ca.gov/waterrights/board_decisions/adopted_orders/orders/1990/wro90-05.pdf  
7 See North Coast Basin Plan, Table 3-1b, page 3-13, accessed at: 

www.waterboards.ca.gov/northcoast/water_issues/programs/basin_plan/180710/BPChapter3WaterQualityObjective

s.pdf  

https://www.waterboards.ca.gov/waterrights/board_decisions/adopted_orders/orders/1990/wro90-05.pdf
https://www.waterboards.ca.gov/northcoast/water_issues/programs/basin_plan/180710/BPChapter3WaterQualityObjectives.pdf
https://www.waterboards.ca.gov/northcoast/water_issues/programs/basin_plan/180710/BPChapter3WaterQualityObjectives.pdf
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The EPA’s 1992 approval of the Trinity River Basin Plan temperature objectives and Interim 

Action Plan identifies that BOR is required to meet these temperature objectives and also that 

diversions to the CVP are “controllable factors.”8  

 

II. ESA VIOLATIONS BY THE BIOLOGICAL OPINION 

 

A. Prohibitive Take of Threatened Southern Oregon/Northern California Coast 

(SONCC) Coho Salmon (Oncorhynchus kisutch) (ESA Section 9) 

 

Except as provided in the statute, section 9 of the ESA makes it unlawful for any person 

to “take” a federally-listed endangered fish species within the United States.9 The ESA defines 

“take” to mean “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to 

attempt to engage in any such conduct.”10 “Harm” is defined in Department of Commerce 

regulations as “an act which actually kills or injures fish or wildlife,” including “significant 

habitat modification or degradation which actually kills or injures fish or wildlife by significantly 

impairing essential behavioral patterns, including, breeding, spawning, rearing, migrating, 

feeding, or sheltering.”11 Further, the Supreme Court has concluded that the “harm” may be 

direct or indirect and need not be purposeful.12 ESA section 4(d) allows NMFS to customize 

prohibitions and regulate activities to specifically provide for the conservation of threatened 

species, including the Southern Oregon/Northern California Coast.13 This applies particularly to 

“take,” which as noted above can include any act that kills or injures the threatened species, and 

may also include habitat modification. 

 

In the fall and early winter of 2021, operations of the TRD caused a “take” of Southern 

Oregon/Northern California Coast (SONCC) Coho Salmon at Trinity River Hatchery and 

presumably in the upper mainstem Trinity River due to increased water temperatures resulting 

from TRD operations.14 Trinity River Hatchery Coho Salmon eggs, which are part of the 

SONCC Evolutionary Significant Unit, experienced excessive mortality (up to 75%) due to high 

water temperatures from water that was released from the TRD as a result of previous operations, 

especially trans-basin operations that exhausted the cold water in Trinity Lake. These water 

temperature increases resulted in significant habitat modification, which may also constitute 

“harm” since it actually resulted in the death or injury to wildlife.15 While no direct estimate of 

egg mortality of Coho Salmon eggs in the Trinity River below Lewiston Dam exists, it is logical 

as well as consistent with the best available science that naturally spawning Coho Salmon eggs 

 
8 See 1992 Approval by the United States Environmental Protection Agency of Trinity River Water Quality 

Objectives, accessed at: 

www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&I

GFR/part2/pcffa_97.pdf   
9 16 U.S.C. 1538(a)(1)(B).  
10 16 U.S.C. 1532(19). 
11 50 C.F.R. 222.102. 
12 Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687,704 (1995). 
13 50 CFR 223.203. See also NOAA, “Protective Regulations for Threatened Species Under the Endangered Species 

Act: Section 4(d).” (2020) https://www.fisheries.noaa.gov/national/endangered-species-conservation/protective-

regulations-threatened-species-under-endangered 
14 See Attachment 1, Attachment 2. 
15 Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. at 708.  

https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&IGFR/part2/pcffa_97.pdf
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&IGFR/part2/pcffa_97.pdf
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that also were exposed to these higher water temperatures experienced higher mortality.16 In 

addition to the unauthorized “take” of threatened SONCC Coho Salmon in 2021, it is likely that 

there will be unauthorized “take” of SONCC Coho salmon in the Trinity River in 2022 under the 

Final Sacramento Water Temperature Plan (See Section III), for similar reasons. 

 

B. Failure to Reinitiate Consultation When New Species Were Listed (ESA Section 7) 

 

 Section 7 of the ESA states that federal agencies must “utilize their authorities in 

furtherance of the purposes” of the ESA and carry out “programs for the conservation of 

endangered species and threatened species.”17 Agency action must not “jeopardize” the 

continued existence of a listed species or adversely modify its critical habitat.18 In order to 

effectively achieve these ESA goals, agencies must consult with the delegated agency whenever 

their actions “may affect” a listed species.19  

 

1. Southern Resident Killer Whale (Orcinus orca)  

 

The Southern Resident Killer Whale distinct population segment (“DPS”) was listed as 

threatened under the ESA on February 16, 2006.20 However, the BOR did not reinitiate ESA 

consultation as required by the BiOP concerning its impacts on this newly-listed species. The 

operation of the TRD directly affects the Killer Whale’s primary food source, which is Chinook 

salmon.  

 

Operation of the TRD affects the Trinity spring-run Chinook Salmon, which is listed as 

threatened under the California ESA (“CESA”), and Trinity fall-run Chinook Salmon. Klamath 

Basin fall-run Chinook Salmon, composed of both Klamath and Trinity sub-stocks, are managed 

as a single stock for fishery management purposes, have not met their minimum natural 

spawning escapement goal in six of the last seven years and they are not expected to meet the 

minimum natural spawning escapement in 2022. Poor water temperature conditions experienced 

in the Trinity River during the 2021 spawning period likely compromised Trinity River Chinook 

Salmon production as it did Coho salmon production.  

 

NMFS has clearly stated that 2022 CVP operations as currently planned will not be 

protective of Trinity River Coho salmon.21 The current CVP operations and water conditions 

have clearly impacted Trinity River Chinook salmon production and thus will negatively impact 

the primary food source of the threatened Killer Whales, putting them in jeopardy -- and 

therefore further consultation is required to determine the full impacts. 

 

2. Pacific Eulachon (Thaleichthys pacificus)  

 

 
16See Attachment 1. 
17 16 U.S.C. § 1536(a)(1). 
18 Id. at § 1536(a)(2).  
19 50 C.F.R. § 402.14(a); see 16 U.S.C. § 1536(a)(2).    
20 70 FR 69903. 
21 See Attachment 1. 
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The Southern DPS of Pacific Eulachon was listed as threatened under the federal ESA on 

May 17, 2010.22 The BOR did not reinitiate ESA consultation as required by the BiOP. The 

Southern DPS of Pacific Eulachon occurs in rivers from the Mad River in California, to the 

Skeena River in British Columbia, Canada. Critical habitat for the Pacific Eulachon was 

designated on December 19, 2011, including the lower 17.2 miles of the Klamath River.23 

During certain times of the year, flows from the TRD can affect the quantity and quality of water 

in the lower Klamath River which is critical habitat for the Eulachon. The possibility that the 

TRD “may affect” the Euchalon populations is enough to warrant reinitiation of consultation to 

ensure that the actions being taken are not placing this threatened species in jeopardy by 

changing the quality and quantity of water in the Klamath River and taking away its critical 

habitat.  

 

III. FINAL SACRAMENTO RIVER TEMPERATURE MANAGEMENT PLAN FOR 

WATER YEAR 2022  

 

The Final Sacramento River Temperature Management Plan for Water Year 2022 

(“Temperature Management Plan”) will devastate the fishery resources of the Trinity River and 

the Tribal and non-tribal fisheries that depend upon them.24 As presented, the end of month 

storage in Trinity Reservoir will be 589 thousand acre-feet (“TAF”) at the end of July, 505 TAF 

at the end of August, 423 TAF at the end of September and 394 TAF at the end of October (see 

Table 2). The end of September minimum carryover storage identified in the Trinity ROD is 600 

TAF.25 The end-of-September Trinity Reservoir carry-over storage of less than 750 TAF has 

been established as potentially problematic for meeting the thermal needs for anadromous 

salmonids in the Trinity River.26 More recently, NOAA Fisheries staff identified carry-over 

storage of less than 1.2 million acre-feet to be “problematic” in meeting required temperatures.27  

 

While BOR failed to provide any downstream temperature modeling for the Trinity River 

in their Temperature Management Plan, it is obvious that having reservoir levels of less than 600 

TAF in Trinity Reservoir in July, then going below, will provide unsuitable release water 

temperatures for anadromous salmonids in the Trinity River in violation of Section 2 of P.L. 84-

386 and Water Right Order 90-5. The Temperature Management Plan identified October release 

temperatures to be 58.6° F at Lewiston, forty miles upstream of the 90-5 60° F compliance point 

at the North Fork Trinity confluence (see Table 3). The continued diversions into water year 

2023 (see Table 4) and extremely low reservoir levels will most likely cause a “take” of SONCC 

Coho Salmon in the Trinity River and Trinity River Hatchery as occurred in 2021 due to 

increased water temperatures in their critical habitat. 

 

 
22 75 F.R. 13012 
23 76 F.R. 65323 
24 See “Sacramento River Temperature Management Plan For Water Year 2022.” 

www.waterboards.ca.gov/waterrights/water_issues/programs/drought/sacramento_river/docs/2022-sac-tmp-final.pdf  
25 See U.S. Department of the Interior. “Record of Decision for the Trinity River Mainstem Fishery Restoration EIS” 

(2000) accessed at www.trrp.net/library/document/?id=227  
26 See Deas, M.L. “Trinity River Carryover Analysis” (1998), accessed at www.trrp.net/library/document/?id=2341; 

See Bender, M.D. “Bureau of Reclamation, Technical Service Center Technical Memorandum” (2012) 86-68220-

12-06, accessed at www.trrp.net/library/document/?id=1813   
27See Attachment 1. 

https://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/sacramento_river/docs/2022-sac-tmp-final.pdf
https://www.trrp.net/library/document/?id=227
https://www.trrp.net/library/document/?id=2341
https://www.trrp.net/library/document/?id=1813
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Table 2. End of Month CVP Reservoir Storage, U.S. Bureau of Reclamation Final Sacramento 

River Temperature Management Plan for Water Year 2022. May 2, 2022. 

 
 

Table 3. Estimated Trinity Dam and Lewiston Dam Release Temperatures for 2022 from U.S. 

Bureau of Reclamation Final Temperature Management Plan, May 2, 2022. 

 
 

Table 4. Trinity Diversions, U.S. Bureau of Reclamation Final Sacramento River Temperature 

Management Plan for Water Year 2022. May 2, 2022.  

 
 

Klamath-Trinity fall Chinook Salmon support dependent Tribal and non-tribal fisheries 

within the Klamath-Trinity Basin and along the Pacific Coast from the Washington/Oregon 

border to Monterey Bay, California. Yet Klamath-Trinity fall Chinook Salmon have not met 

their minimum natural spawning escapement target in 6 or the last 7 years and are not projected 

to meet the minimum target in 2022. The harvest of Tribal, in-river recreational, ocean 

commercial and ocean recreational salmon seasons have been severely constrained due to the 

persistent low abundance of Klamath-Trinity fall Chinook salmon. If reservoir levels and water 

release temperatures as depicted in the Temperature Management Plan are implemented, it can 

be expected that migrating, holding, and spawning Chinook Salmon will experience high 

mortality in the Trinity River and probably in the lower Klamath River. This loss of production 

from the Trinity River will impact ocean and in-river fisheries in 2025 through 2027.  

 

The current Temperature Management Plan is going to impact the fishery resources of 

the Trinity River, specifically spring Chinook salmon (CESA threatened), fall Chinook salmon 

(not ESA listed but severely depleted and a major food source for SRKW orcas which are ESA-
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listed), and Coho salmon (ESA and CESA threatened). This Plan will: (1) impact future 

dependent Tribal and non-Tribal fisheries; (2) violate the “do no harm”  clause of the 1955 

Trinity Act (Section 2 of P.L. 84-386), the ESA, and Water Right Order 90-5; (3) compromise 

the efforts of the Trinity River Restoration Program and the hundreds of millions of dollars that 

have been invested in restoring the salmonid fishery resources of the Trinity River. 

 

IV. A SEPARATE TRINITY RIVER BIOLOGICAL OPINION IS NEEDED 

 

The TRD, while integrated into the CVP, has always had specific protections embodied 

in the 1955 Trinity River Act.  Section 2 of P.L. 84-386 directed the Secretary of the Interior to 

“adopt appropriate measures to insure the preservation and propagation of fish and wildlife.” 

According to a 1993 Interior Solicitor’s Opinion, the Tribal Trust Doctrine dictates that with the 

federally reserved fishing rights of the Hoopa Valley and Yurok Tribes, there are property rights 

associated with the flows of the Trinity River.28 These rights date back more than 10,000 years, 

making them senior to any water rights obtained by the BOR for the CVP. 

 

The Central Valley Project Improvement Act, P.L. 102-575 (CVPIA) also acknowledged 

the difference between the Trinity River29 and Central Valley30 streams by having separate 

fishery restoration goals for each basin. The primacy of the waters of the Trinity River for use in 

the Trinity River Basin is explained in a 1979 opinion by Interior Solicitor Leo Krulitz on the 

water contract and drought shortage provisions with the Grasslands Water District:  

 

...in authorizing the Trinity River Division in 1955, Congress specifically provided that 

in-basin flows (in excess of a statutorily prescribed minimum) determined by the 

Secretary to meet in-basin needs take precedence over needs to be served by out of basin 

diversions.31 

 

Neither the 2009 nor the 2019 CVP BiOps included the Trinity River and SONCC Coho 

salmon, supporting our belief that there should now be a separate consultation. It is therefore 

appropriate for BOR to initiate a reinitiation of consultation for the Trinity River that is separate 

from the current Reinitiation of Consultation for the entire CVP. 

 

V. REQUEST FOR RELIEF 

 

 As evidenced from the lack of representation of the Trinity River and SONCC in the 

BiOp, reinitiation of consultation with NMFS as required by the ESA specifically for the TRD of 

the CVP is needed. Additionally, there are several emergency actions that should be taken to 

prevent any further harm and rectify the issues discussed above. These are listed below: 

 
28 See 1993 Solicitor’s Opinion on Tribal Fishing Rights, Page B13. Accessed at 

https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PC

FFA&IGFR/part2/pcffa_94.pdf  
29 CVPIA Section 3406(B)(23). 
30 CVPIA Section 3406(B)(1). 
31 See Memorandum from Interior Solicitor to Assistant Secretary Land and Water Resources, regarding proposed 

contract with Grasslands Water District, 12/7/1979, Page B-13, accessed at 

https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PC

FFA&IGFR/part2/pcffa_96.pdf  

https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&IGFR/part2/pcffa_94.pdf
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&IGFR/part2/pcffa_94.pdf
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&IGFR/part2/pcffa_96.pdf
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/PCFFA&IGFR/part2/pcffa_96.pdf
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A.  Cease all trans-basin diversions from the Trinity Basin except for those absolutely 

necessary to meet Trinity River water temperature objectives. Utilizing diversions to 

meet Trinity water temperature objectives should be a last resort. 

 

B. Conduct temperature modeling specifically for the Trinity River so the effects of the 

2022 Temperature Management Plan on the Trinity River can be comprehensively 

evaluated. 

 

C. Develop a Cold-Water Pool Management Plan for Trinity and Lewiston Reservoirs 

for water year 2022 to meet Trinity River water temperature objectives; considering 

using power bypass, drawing down Lewiston Reservoir, and reducing restoration 

releases to increase cold water pool, etc.  

 

D. Develop a sub-component of the Trinity Plan that includes how the water needs 

necessary to meet the 2017 Record of Decision for the Long-Term Plan to Protect 

Adult Salmon in the Lower Klamath River32 will be met in 2022. 

 

E. Once ambient air conditions are sufficient to cool water temperatures to meet water 

temperature objectives, all trans-basin diversions should cease in order to start 

building up the storage in Trinity Reservoir. 

 

F. Develop a multi-year cold-water pool management plan for the TRD so that the needs 

of the Trinity River and the obligations of the Secretary of the Interior can be met into 

the future. 

 

VII. CONCLUSION  

 

There is deep concern for the health of the Trinity River Basin and the aquatic species 

that depend on healthy water quality and appropriate water temperatures. We are eager to have 

these violations and concerns addressed and request that they be addressed at the earliest possible 

date. If no action is taken within the 60 days after notice of this letter, we will pursue the 

appropriate legal claims to resolve the issues discussed above.  

 

Sincerely,  

 

 
Glen H. Spain, J.D. 

NW Regional Director and 

     General Legal Counsel 

Pacific Coast Federation of Fishermen’s Associations (PCFFA) 

     and the Institute for Fisheries Resources (IFR) 

 

 
32 See https://www.trrp.net/library/document/?id=2465  

https://www.trrp.net/library/document/?id=2465
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cc:  Deb Haaland, Secretary of Interior, US Dept. of the Interior,  

                 1849 C Street NW, Washington, DC 20240 

 Gina Raimondo, Secretary of Commerce (TheSec@doc.gov)  

 Camille Calimlim Touton, Commissioner of Reclamation (mtouton@usbr.gov)  

 Janet Coit, NOAA Fisheries Assistant Administrator (janet.coit@noaa.gov)  

Congressman Jared Huffman, c/o John Driscoll (john.driscoll@mail.house.gov) 

     and Logan Ferree (Logan.Ferree@mail.house.gov)  

Bryan Newland, US Dept. of Interior (bryan_newland@ios.doi.gov) 

Scott Bergstrom, Solicitor’s Office, US Dept. of Interior (scott.bergstrom@sol.doi.gov)  

 

 

 

 
Trinity 60-day Notice (05-15-22) 

 

  

mailto:TheSec@doc.gov
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mailto:janet.coit@noaa.gov
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ATTACHMENT 1 

 

E-mail from Justin Ly, NOAA Fisheries to Eileen Sobeck, Executive Officer State Water 

Resources Control Board, April 27, 2022. Re: Subject: Comments on Reclamation's draft Sac 

River Temperature Management Plan 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ATTACHMENT 1 
 
From: Justin Ly - NOAA Federal <justin.ly@noaa.gov> 
Date: Wed, Apr 27, 2022 at 12:14 PM 
Subject: Comments on Reclamation's draft Sac River Temperature Management Plan 
To: <Eileen.Sobeck@waterboards.ca.gov> 
Cc: <bay-delta@waterboards.ca.gov>, <Diane.Riddle@waterboards.ca.gov>, Garwin Yip - 
NOAA Federal <garwin.yip@noaa.gov>, Seth Naman <seth.naman@noaa.gov>, Roman 
Pittman - NOAA Federal <roman.pittman@noaa.gov>, Howard Brown - NOAA Federal 
<howard.brown@noaa.gov> 
 

Dear	Ms.	Sobeck, 
	
 
Reclamation	provided	a	draft	Sacramento	River	Temperature	Management	Plan	(Draft	
TMP)	in	April	2022	to	regulatory	agencies	as	part	of	its	water	right	requirement	under	
Water	Order	90-05	(WRO	90-5),	as	well	as	the	requirements	under	RPM	1.a.	of	the	2019	
National	Marine	Fisheries	Service	(NMFS)	Biological	Opinion,	and	the	Interim	Operations	
Plan,	ordered	by	the	US	District	Court	on	March	14,	2022.		NMFS	provides	the	following	
comments	to	the	State	Water	Resources	Control	Board	(Board)	as	part	of	Reclamation’s	
requirement	under	water	order	90-05	for	your	consideration	in	approving	a	final	
Temperature	Management	Plan	for	this	year,	as	well	as	in	development	of	new	water	
temperature	requirements	on	the	Trinity	River	in	the	future.	NMFS	understands	
Reclamation	is	faced	with	exceptional	water	management	challenges	in	this	third	year	of	
critically	dry	water	yield	in	the	Trinity	and	Sacramento	river	basins.	Our	comments	address	
operational	considerations	and	Trinity	Reservoir	cold	water	pool	management	that	will	
reduce	the	amount	and	extent	of	incidental	take	of	threatened	Southern	Oregon/Northern	
California	Coasts	coho	salmon:	 
 
In	the	first	four	weeks	of	spawning	in	November	of	2021,	approximately	75%	of	coho	
salmon	eggs	at	Trinity	River	Hatchery	(TRH)	perished	(Clifford	2022;	Figure	1).	Because	
water	temperatures	in	the	Trinity	River	were	similar	to	that	of	TRH,	a	similar	proportion	of	
ESA	listed	wild	SONCC	coho	salmon	eggs	likely	perished.	This	occurred	because	low	Trinity	
Reservoir	storage	resulted	in	high	water	temperatures	released	from	Lewiston	Dam	which	
continued	to	climb	in	temperature	until	finally	peaking	in	November,	as	the	water	released	
from	Trinity	Reservoir	remained	unseasonably	warm.		 
 
Water	temperatures	in	the	Trinity	River	are	known	to	be	problematic	when	Trinity	
Reservoir	reaches	storages	less	than	1.2	MAF	(million	acre	feet),	as	the	main	outlet	begins	
to	entrain	warmer	waters	in	the	water	column	(Asarian	et	al.	in	prep).	Projected	Trinity	
Reservoir	end-of-September	(EOS)	storage	in	2022	will	be	less	than	500	TAF	(thousand	
acre	feet),	which	is	at	least	250	TAF	less	than	2021	(EOS	750	TAF).	In	addition,	
Reclamation’s	draft	plan	includes	the	diversion	of	91	TAF	after	October	1	2022	
(Attachment	1	in	the	draft	TMP).	Complete	loss	of	cold	water	less	than	50°F	may	occur,	and	
mortality	of	coho	salmon	could	be	even	greater	than	2021	this	coming	fall.	 



 
While	Reclamation’s	Draft	TMP	for	Water	Year	2022	outlines	several	goals	for	the	
Sacramento	River	as	it	relates	to	compliance	with	WRO	90-5,	the	Draft	TMP	makes	no	
mention	of	meeting	the	water	temperature	objectives	in	the	Trinity	River	in	order	to	
comply	with	WRO	90-5.	Reclamation’s	draft	plan	results	in	a	Lewiston	release	temperature	
of	56.9°F	in	October	from	Lewiston	Dam	(Attachment	2	in	the	plan),	which	would	exceed	
the	Board’s	56°F	degree	objective	even	without	any	downstream	warming	at	both	Douglas	
City	and	above	the	North	Fork	Trinity	River	(Figure	2).	 
 
WRO	90-5	states	that	“Permittee	shall	not	operate	its	Trinity	River	Division	for	water	
temperature	control	on	the	Sacramento	River	in	such	a	manner	as	to	adversely	affect	
salmonid	spawning	and	egg	incubation	in	the	Trinity	River….”	Please	note	that	Reclamation	
is	already	using	the	Trinity	River	for	water	temperature	control	on	the	Sacramento,	despite	
the	model	results	indicating	it	will	not	meet	the	90-05	criteria	for	the	Trinity	River. 
 
Therefore,	we	provide	the	following	recommendations: 

• We	ask	that	the	Board	ensure	the	protection	of	the	limited	Trinity	Reservoir	cold	
water	pool	for	salmon	spawning	success	this	fall,	as	provided	in	WRO	90-5.	

• We	recommend	the	Board	require	Reclamation	to	significantly	curtail	all	diversions	
to	the	Central	Valley	until	at	which	time	in	water	year	2023,	it	can	be	determined	
that	the	Trinity	Reservoir	will	recover	to	a	projected	EOS	storage	of	at	least	1.2	MAF	
in	2023.	

• We	recommend	that	the	auxiliary	outlet	for	Trinity	Reservoir	be	used	only	following	
coordination	with	Trinity	River	basin	stakeholder,	managers,	and	Tribes.	Unless	
significant	impacts	to	Trinity	River	adult	Chinook	salmon	are	expected	or	observed	
in	September	and	October	of	2022,	the	auxiliary	outlet	should	only	be	used	after	
November	1	to	reduce	take	of	ESA	listed	coho	salmon	adults	and	eggs.	

• WRO	90-5’s	water	temperature	criteria	for	56°F	at	the	Douglas	City	Bridge	between	
Sept	15	and	Oct	1	and	at	the	confluence	of	the	North	Fork	Trinity	River	between	Oct	
1	and	Dec	31	are	not	sufficiently	cold	to	prevent	mortality	of	Chinook	salmon	and	
coho	salmon	eggs	in	the	Trinity	River.	Therefore,	NMFS	recommends	Reclamation	
meet	water	temperatures	of	53.5°F	(12°C)	daily	max	and	50°F	(10°C)	daily	average,	
or	less	after	November	1.		

• Finally,	we	recommend	that	the	Board	begin	work	to	condition	Reclamation’s	water	
right	permit	to	include	new	water	temperature	requirements	for	the	protection	of	
all	adult	salmonids	and	their	embryo	on	the	Trinity	River,	including	ESA	listed	
SONCC	coho	salmon.	

 
 
Thank you. 
 



 
Figure	1.	Coho	salmon	egg	survival	and	Trinity	River	Hatchery	water	temperatures,	2021	
(Clifford	2022) 

 
Figure	2.	Projected	Trinity	River	water	temperatures	at	Lewiston	(Reclamation	2022). 
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--  
Justin Ly 
North Coast Branch Supervisor, West Coast Region 
NOAA Fisheries | U.S. Department of Commerce 
Mobile: (707) 496-7237 
www.fisheries.noaa.gov 

 
 



Ernest Conant, BOR 

Re: 60-Day Notice of Intent to Sue 

15 May 2022 
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ATTACHMENT 2  

 

Letter From Yurok Tribe and Hoopa Valley Tribe to David Palumbo and Janet Coit, March 25, 

2022. Re: Emergency Interim Actions to Protect Tribal Trust Assets of the Trinity River and the 

Initiation of Consultation on the Trinity River Division of the Central Valley Project under the 

Endangered Species Act.  
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